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NOTI CE
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STATE OF W SCONSI N ; | N SUPREME COURT
GVAC Mort gage Corporation of FILED
Pennsyl vani a, f/k/a GVAC Mrtgage
Cor poration of Iowa, JAN 28, 1998
Plaintiff ! Marilyn L. Graves

Clerk of Supreme Court

Randal | Cudd and Jim C ayconb, Madison, Wi

| nt er venor s- Respondent s-
Petitioners,

V.
M chael G svold and Drue G svol d,

Def endant s- Appel | ant s,
United States of Anerica, U S. Attorney
CGeneral, Chicago Title Insurance Conpany,
a/k/a A d Republic National Insurance
Company, Title Insurance Conpany of
M nnesot a,

Def endant s.

REVI EW of a decision of the court of appeals. Reversed.

11 N. PATRI CK CROCKS, J. Petitioners seek review of a
publ i shed decision of the court of appeals,' reversing an order
of the circuit court for St. Croix County, the Honorable Eric. J.

Lundel I presiding. The circuit court excused the petitioners'

1 GVAC v. G svold, 206 Ws. 2d 396, 557 N.W2d 826 (Ct. App.
1996) .
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non-conpliance wth Ws. Stat. § 846.17 (1993-94),% which
requires the purchaser at a foreclosure sale to submt the
bal ance of the purchase price within ten days of confirnmation of
the sale, and afforded the petitioners an opportunity to conplete
the purchase in accordance with § 846.17. The circuit court
further determned that the redenption period allowed for the
respondents had expired and, consequently, their attenpt to
redeemthe property was not valid.

12 The court of appeals reversed, concluding the circuit
court had no equitable authority to waive the petitioners
statutorily inposed paynent requirenents. The court of appeals
reasoned the Jlanguage in Ws. Stat. 8§ 846.17, comanding
forfeiture of the purchasers' deposit and resale of the property
if the ten-day tinme period is not conplied with, is nandatory.
As such, the petitioners had forfeited their ten percent deposit.

The court of appeals further determ ned that the respondents had
properly redeened the property.

13 Upon review, we conclude that the respondents did not
successfully redeem the property when they paid the bal ance of
their nortgage on March 19, 1996. We further conclude that the
| anguage of Ws. Stat. 8§ 846.17 is mandatory insofar as it
requires forfeiture of a purchaser's deposit and resale of the
property in the event the purchaser does not conply with the ten-
day tinme limtation. Therefore, when a purchaser fails to submt
t he bal ance of the purchase price within ten days of confirmation

of the sale, a circuit court has no equitable authority to excuse

2 All future references to the Wsconsin Statutes will be to
the 1993-94 version of the statutes.
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non-conpliance and nust adhere to the statute by ordering
forfeiture of the purchaser's deposit and resale of the property.
We also conclude that Ws. Stat. 8§ 846.165 contenpl ates notice
to the purchaser at a foreclosure sale of when the sale is
confirmed, when the nortgagor's redenption period ends, and when
the purchaser's ten-day period for paynent of the purchase price
bal ance expires. Finally, we conclude that the petitioners
conplied with the statutory mandate of Ws. Stat. § 846.17
because they submtted the balance of the purchase price within
ten days of the effective date of the confirmation of the sale
whi ch was June 5, 1996. Accordingly, we reverse the decision of

the court of appeals.

14 The relevant facts, though Iengthy and sonewhat
confusing, are not in dispute. In 1992, respondents M chael and
Drue Gsvold defaulted on their honme nortgage held by GVAC
Mortgage Corporation ("GVAC'). GVAC initiated foreclosure
proceedi ngs, and a forecl osure judgnent was entered on April 27,
1993, in favor of GVAC A sale of the honme was subsequently
schedul ed for the followi ng Novenber. The sale did not transpire
because Drue Gsvold filed a Chapter 13 bankruptcy petition
shortly before the scheduled sale. That bankruptcy petition was
voluntarily dism ssed on January 5, 1994.

15 A foreclosure sale was thereafter scheduled and was
conducted on March 15, 1994. Petitioners Randall Cudd and Jim
Cl ayconb were the successful bidders at the sale. They deposited
ten percent of the purchase price, and the sale was subsequently

confirmed on March 30, 1994. Cudd and d ayconb submtted the
3
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remai ni ng bal ance of the purchase price to the clerk of courts
within ten days of the confirmation of the sale pursuant to WSs.
Stat. § 846.17.

16 On April 6, 1994, the G svolds filed a notion to vacate
the circuit court's order confirmng sale, arguing they did not
receive sufficient notice of the confirmation hearing. Receiving
no objection to the notion, the circuit court vacated the order
confirmng sale on June 3, 1994.

17 The confirmation hearing was rescheduled for July 8,
1994. M chael Gsvold filed a Chapter 11 bankruptcy petition
prior to the schedul ed hearing date, and the confirmation hearing
was cancel ed. GVAC brought a notion before the bankruptcy court
for relief fromthe automatic stay of the foreclosure proceeding
initiated by the filing of the bankruptcy petition. On February
13, 1995, the bankruptcy court granted GVAC s notion for relief.

18 The confirmation hearing was again reschedul ed and set
for April 6, 1995. The circuit court denied GVAC s notion to
confirm the foreclosure sale in an order dated April 17, 1995.
However, the circuit court's order provided that GVAC could
schedule another foreclosure sale and commence posting and
publ i shing notice of such sale.

19 A second foreclosure sale was conducted on June 13,
1995, and it is the events surrounding the confirmation of this
sale which provide the basis for the dispute before us now At
the sale, Cudd and C ayconb were once again the successful
bi dders. They deposited ten percent of the purchase price, and a
confirmation hearing was scheduled for June 27, 1995. Prior to
the schedul ed hearing, the foreclosure proceeding was stayed due

to Drue G svold filing another bankruptcy petition seeking relief
4
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under Chapter 13 of the Bankruptcy Code. The bankruptcy petition
was di smssed voluntarily on July 25, 1995, and the confirmation
heari ng was reschedul ed for Cctober 3, 1995. Again, the hearing
did not take place because Mchael Gsvold filed a bankruptcy
petition. That bankruptcy petition was voluntarily dism ssed on
Oct ober 19, 1995.

10 The confirmation hearing was rescheduled for a third

time and set for Decenber 27, 1995. This hearing did take place.
As a purchaser of the forecl osed property, Cudd was present at

t he hearing.? The circuit court granted GVAC s application for
confirmation of the sale. However, in accord with an in-court
stipulation between GVAC and the G svolds, the circuit court
stayed entry of the confirmation order until January 15, 1996, to
allow the Gsvolds additional tine to redeemthe property.* The
order indicated that if the G svolds did not redeem the property
by January 15, 1996, at 4:00 p.m, the sale would be approved and
confirnmed effective January 16, 1996, and Cudd and d ayconb woul d
have ten days from January 16, 1996, to pay the bal ance of the

purchase price to conplete the sale.

8 W find no specific evidence in the record indicating that
Cudd and C ayconb received notice of the confirmation hearing.
Because purchasers are "quasi-parties" appearing in an action to
confirm a foreclosure sale and nay appeal orders affecting their
right to confirmation of the sale, GQune v. Chickering, 19 Ws. 2d
625, 121 N.W2d 279 (1963), they should receive notice of the
confirmation hearing. See John S. Coodl and, Mrtgage and Land
Contract Foreclosures in Wsconsin 8 9.02 (1989). W assune such
notice was given in this case since Cudd was present at the
heari ng.

* The record does not include a transcript of the Decenber
27, 1995, hearing setting forth the oral stipulation between GVAC
and the G svol ds. However, the parties do not dispute that the
stipulation was in fact entered into at that tine, and the
circuit court's order dated January 16, 1996, incorporates the
in-court stipulation.
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11 On January 12, 1996, GWAC and the G svolds agreed to

amend their stipulation and extend the G svolds' redenption
period for an additional two days. The circuit court approved
the stipulation on January 12, 1996, and anmended its original
order in light of the fact that January 15, 1996, was a federa
hol i day. Because all banks would be cl osed on that day, it would
inpact the Gsvolds' ability to transfer funds to redeem the
property. The specific terns of the anmended order provided that
if the Gsvolds did not redeem the property by January 17, 1996
at 4:00 p.m, the foreclosure sale wuld be approved and
confirmed effective January 18, 1996, and Cudd and d ayconb woul d
thereafter be given ten days to deposit the remaining bal ance of
the purchase price with the clerk of courts to conplete the sale.

12 On January 17, 1996, approxinmately three hours before
the G svolds' redenption period was to expire, Mchael G svold
filed yet another Dbankruptcy petition, seeking relief wunder
Chapter 13 of the Bankruptcy Code. The bankruptcy petition was
voluntarily dismssed on March 12, 1996. Cudd and d ayconb did
not receive notice of the bankruptcy dism ssal

113 On March 19, 1996, in an attenpt to redeem their
property, the G svolds paid the balance due on their nortgage to
the clerk of courts for St. Croix County. It was only after the
G svolds made this paynent that Cudd and C ayconb becane aware
t he bankruptcy petition had been dism ssed. At no point during
the period between the Decenber 27, 1995, confirmation hearing
and the Gsvolds' attenpt to redeem the property on March 19
1996, did Cudd and d ayconb submt the balance of the purchase

price to the clerk of courts to conplete the sale.
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114 QGVAC brought a notion for a determ nation of whether
the G svolds had successfully redeened their property or whether
Cudd and C ayconb still had a right to purchase the property.
GVAC took no position regarding either party's right to the
property. The circuit court determned that the period allowed
for redenption in accord with the stipulation had expired and
therefore, the G svolds had not properly redeened the property.
The circuit court further concluded that Cudd and d ayconb's
failure to submt the purchase price wthin ten days of the
confirmation of the sale was excusable in light of the fact that
they had not been notified of the dism ssal of the bankruptcy
petition and thus did not know when the ten-day period for
submtting the balance of the purchase price expired. The
circuit court exercised its discretion and held that Cudd and
Cl ayconb should be afforded an opportunity to purchase the
property. Accordingly, the ~circuit court ordered the sale
confirmed as of June 5, 1996, and determ ned Cudd and C ayconb
had ten days fromthat date to submt the bal ance of the purchase
price.®> Wthin the tinme allowed, Cudd and O ayconb subnmitted the
bal ance to conpl ete the purchase.

15 The court of appeals reversed, concluding the circuit
court does not have the equitable authority to waive a

purchaser's non-conpliance with Ws. Stat. 8§ 846.17. The court

> The record does not include a hearing transcript dated
June 5, 1996. A detailed review of the record and discussions
with the St. Croix County clerk of courts lead us to conclude
that Record 19 is a transcript fromthe June 5, 1996, hearing but
was erroneously dated as a transcript from a February 29, 1996,
hearing. No hearing occurred on February 29, 1996, in this case.
The subject matter referenced in Record 19 and a review of the
St. Croix circuit court hearing mnutes evinces that Record 19
is, in fact, a transcript fromthe June 5, 1996, heari ng.

7
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of appeals held that the |anguage of the statute, requiring
forfeiture of the deposit and resale of the property if a
purchaser does not conply with the ten-day paynent period, is
mandat ory. The court of appeals determned that although a
circuit court has discretion in confirmng a foreclosure sale,
that discretion does not extend to granting equitable relief to
Cudd and dayconb in violation of the statutory nandate
commanding forfeiture and resale. The court of appeals further
determned that the G svolds validly redeened the property, and
t hat because Cudd and C ayconb failed to tender the bal ance of
the purchase price within the tinme required, they forfeited their
ten percent deposit.

116 We are presented with five issues arising from the
foregoing facts, some of which are interrelated. First, did the
G svolds properly redeem the property when they tendered the
bal ance of their nortgage to the clerk of courts on March 19,
19967 Second, is the language of Ws. Stat. § 846.17, which
commands forfeiture of a purchaser's deposit and resale of the
property, nmandatory or directory? Third, if we determ ne the
| anguage of Ws. Stat. 8§ 846.17 is nmandatory, does the circuit
court have the equitable authority to excuse a purchaser's non-
conpliance with Ws. Stat. § 846.17? Fourth, did Cudd and
Cl ayconb conply with Ws. Stat. 8§ 846.17? Fifth, if we determ ne
Cudd and C ayconb did not conply with Ws. Stat. 8§ 846.17, have
they forfeited their ten percent down paynent? Each of these

issues will be addressed in turn.
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117 W first consider whether the G svolds successfully
redeemed their property. Because the relevant facts are
undi sputed, this is a question of law and one this court reviews

de novo. See State v. Wllianms, 104 Ws. 2d 15, 21-22, 310

N. W2d 601 (1981).

118 The G svolds' rights with respect to redenption of the
property were defined pursuant to the provisions of the
stipul ati ons between thensel ves and GVAC, which were incorporated
into the circuit court's orders. The original stipulation was
entered into at the Decenber 27, 1995, hearing and constituted a
bi nding in-court stipulation pursuant to Ws. Stat. § 807.05.°
The anended stipulation, which was signed by the parties and
approved by the court on January 12, 1996, was al so binding with
respect to the G svolds' redenption rights since it was made in
witing and subscribed by the parties' attorneys. See Ws. Stat.
8§ 807. 05. Therefore, the amended stipul ati on and order provides
a basis for a determnation of the date upon which the G svol ds

redenption rights expired. See Wandotte Chem Corp. v. Royal

Elec. Mgf. Co., Inc., 66 Ws. 2d 577, 589, 225 N.W2d 648 (1975);

Thayer v. Federal Life Ins. Co., 217 Ws. 282, 285-86, 258 N W

849 (1935).
119 The anended stipul ation and order set forth January 17,

1997, at 4:00 p.m, as the date and tinme upon which the G svol ds

® Ws. Stat. § 807.05 states:

Sti pul ati ons. No agreenent, stipulation, or consent
between the parties or their attorneys, in respect to
the proceedings in an action or special proceeding
shall be binding unless nmade in court or during a
proceedi ng conducted under s. 807.13 or 967.08 and
entered in the mnutes or recorded by the reporter, or
made in witing and subscri bed by the party to be bound
thereby or the party's attorney.
9
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redenption rights would expire. Approximately three hours before
their redenption period expired in accord with the stipulation

M chael G svold filed a bankruptcy petition. The G svolds argue
that the filing of the bankruptcy petition did not extend their
redenption rights. W disagree.

20 It is within our jurisdiction to review whether the
bankruptcy petition stayed the foreclosure proceeding as a state
court has jurisdiction to determ ne whether the action pending
before it is subject to a stay under the Bankruptcy Code. See

State v. Weller, 189 B.R 467, 471 (Bankr. E.D. Ws. 1995); see

also In re Cumm ngs, 201 B.R 586, 588 (Bankr. S.D. Fla. 1996);

Board of Directors v. Resolution Trust Corp., 161 B.R 860, 862

(Bankr. D.C. 1993). The interpretation of a federal statute is

an issue of law, which this court reviews de novo. See Franklin

v. Housing Auth. of MIwaukee, 155 Ws. 2d 419, 425-26, 455

N.W2d 668 (Ct. App. 1990).

21 Under the automatic stay provision of the Bankruptcy
Code, M chael G svold' s bankruptcy filing stayed the commencenent
or continuation of any action or proceeding against him See 11
US.C § 362(a)(1).” The language of & 362 is very broad and
provides for the stay of virtually any type of creditor activity

against the debtor or the debtor's estate. See Collier on

Bankruptcy (Lawence P. King et al. eds., 15th ed. 1997). The
stay is automatic and is not premsed on notice to any party,
including the creditor. See id. It applies to prevent the

continuation of a foreclosure proceeding "[a]s |long as the debtor

" Al future references to the United States Code will be to
the 1995 versi on.

10
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retains any legal or equitable interest in property .

Arthur M Mogl owsky et al., Wsconsin Mrtgage Foreclosures 265

(1989). The provisions of 8§ 362 stay proceedings against the
debtor until the tinme the bankruptcy case is closed, or until the
time the bankruptcy case is dism ssed, whichever is earlier. See
11 U.S.C. § 362(c)(2).

22 Notwithstanding the broad application of 8§ 362, sone
federal courts have held, and there is a strong argunent, that
8 362 does not work to indefinitely stay a redenption period.

See ol dberg v. Tynan, 773 F.2d 177 (7th Cr. 1985); Johnson v.

First Nat. Bank of Montevideo, Mnn., 719 F.2d 270, 277 (8th Cr

1980), cert. denied 105 S. C. 1015 (1984). Rat her, when the
automatic stay provisions of § 362 becone effective, "tine
deadlines for debtors . . . are tolled" pursuant to 11 U S. C

8§ 108. Richard S. Ral ston, Bankruptcy Stays: A Practitioner's

Quide to Stays and Relief from Stays 37 (1990). Section 108(b)

states, in pertinent part:

(b) . . . if applicable nonbankruptcy |aw, an order
entered in a nonbankruptcy proceeding, or an agreenent
fixes a peri od W t hin whi ch t he
debtor . . . may . . . cure a default, and such period
has not expired before the date of the filing of the
petition, the trustee may only . . . cure . . . before

the | ater of —

(1) the end of such period, i ncluding any
suspension of such period occurring on or after the
comencenent of the case; or

(2) 60 days after the order for relief.
(enphasi s supplied).
123 The Seventh Circuit Court of Appeals addressed the
issue of whether 8§ 362 stays, or 8 108(b) tolls, the debtor's
redenption period in CGoldberg v. Tynan, 773 F.2d 177 (7th Grr.

11
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1985). The Tynan court determned that in a foreclosure action
under Illinois nortgage |law "when a petition in bankruptcy is
filed before the expiration of the applicable state redenption
period, 8 108(b) extends the redenption period for 60 days from
the commrencenment of bankruptcy proceedings.” I1d. at 179. The
Tynan court found persuasive the reasoning of the Eighth Crcuit
Court of Appeals in Johnson, 719 F.2d at 277, wherein the court
determined that 8 362 does not operate to stay the statutory
redenption period set forth under Mnnesota law, and that § 108
governs the running of the statutory redenption period. The
Johnson court recognized that an analysis of whether § 362 stays
the redenption period or 8 108 tolls the redenption period nust
be done in conjunction with an analysis of the underlying state
nmortgage |law as the nortgagor's rights at the tinme the bankruptcy
petition is filed are relevant to such a determnation. See id.
at 276-77.

124 There is no decision fromthe Seventh G rcuit Court of
Appeal s addressing the issue of the application of § 362 or § 108
to a nortgagor's redenption rights under Wsconsin |aw. e
decline to decide whether the appropriate application is 8 362 or
§ 108 because we conclude the Gsvolds failed to redeem the
property under an analysis of either section.

125 At the time the bankruptcy petition was filed at
approximately 1:00 p.m on January 17, 1996, GVWAC and the
G svolds had entered into an agreenent extending the G svolds'
redenption period to 4:.00 p.m on January 17, 1996. If we were
to determne that 8 362 stayed the G svolds' redenption rights
under 11 U.S.C. 8§ 362(c)(2)(B), the stay was |ifted on March 12,

1996%t he day the bankruptcy petition was dism ssed. Ar guabl y,
12
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the G svolds had an additional three hours after the bankruptcy
petition was dism ssed to the redeemthe property as that was the
anmount of tinme left pursuant to the anmended stipul ation and order
when the bankruptcy petition was filed. The exact tinme
calculation is irrelevant, however, as the Gsvolds did not pay
the balance of their nortgage until Mrch 19, 1996%seven days
after their redenption rights expired if a 8 362 analysis is
utilized.
126 Under 11 U.S.C. 8§ 108(b), the G svolds would have had
60 days fromthe date of the filing of the bankruptcy petition to
redeem the property. Rule 6(a) of the Federal Rules of Gvi
Procedure sets forth the procedures for conputing a period of
time under federal law. The relevant portions of Rule 6(a) state
that in conputing tinme periods, the "day of the act, . . . shal
not be included" but the "last day of the period so conputed
shall be included, unless it is a Saturday, a Sunday, or a |ega
holiday. . . ." The day of the act was the date on which the
bankruptcy petition was filed¥January 17, 1996. See Tynan, 773
F.2d at 179. Therefore, January 18, 1996, was the first day of
the 60-day period. Sixty days fromthat date was March 17, 1996.
Since March 17, 1996, was a Sunday, we are unable to count that
date as the last day of the tinme period. See FeD. R QGv. P.

6(a). Therefore, March 18, 1996, was the |ast day upon which the

13
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G svol ds coul d have redeened the property.® The G svolds did not
pay the balance of their nortgage until ©March 19, 1996%one day
after their redenption rights expired if a 8 108 analysis is
utilized.?®

127 The G svolds were fully aware of when their redenption
rights ended. They were present at the Decenber 27, 1995,
hearing and were parties to the first stipulation. Simlarly,
the Gsvolds were parties to the anended stipulation and were
apprised of the order approving the extension of their redenption
period for two additional days. Finally, as the party initiating
the January 17, 1996, bankruptcy proceeding, Mchael G svold was
al so aware of the date the bankruptcy petition was filed as well
as the date the bankruptcy petition was di sm ssed.

128 W recognize that redenption is renedial in nature and

should be liberally construed in favor of the debtor. See State

Central Credit Union v. Bigus, 110 Ws. 2d 237, 241, 304 N.W2d

148 (Ct. App. 1980): Hobl v. Lord, 157 Ws. 2d 13, 20, 458

8 In their brief, Cudd and O aycomb argue that the G svolds
did not redeem the property pursuant to 11 U.S.C. 8§ 108 because
they did not cure the nortgage default prior to the date the
bankruptcy petition was di sm ssed. The | anguage of § 108(b) does
not address application of the tolling provisions in an instance
where the bankruptcy petition is dismssed, and we find it
unnecessary to consider the issue. The bankruptcy petition was
di sm ssed on March 12, 1996, and the 60-day tinme period would not
have expired until March 18, 1996. We reach our conclusion in
consideration of the 60-day tinme period, which enconpasses the
date of the dism ssal of the bankruptcy petition.

°® The G svolds argue that 11 U.S.C. § 108(b) does not extend
their redenption rights as debtors because the specific |anguage

indicates that only the "trustee" may cure a default. Thi s
analysis is inaccurate as the term "trustee" properly includes
any "debtor in possession.” See Johnson v. First Nat'l Bank of

Mont evi deo, 719 F.2d 270 (8th Gr. 1983); In re Flying S. Land &
Cattle Co., Inc., 77 B.R 183 (Bankr. D. Nev. 1987).

14
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N.W2d 536 (Ct. App. 1990) rev'd on other grounds 162 Ws. 2d

226, 470 N.W2d 265 (1991), cert. denied Lord v. Farm Credit Bank

of St. Paul, 502 U S 968 (1991). However, the G svolds were

given anple opportunity via numerous bankruptcy filings'® and
stipulations with GVAC to redeem the property. Their redenption
rights were defined pursuant to the ternms of the anmended
stipulation and order and were extended by the filing of the
bankruptcy petition. They failed to redeem the property within
the tinme provided. We therefore conclude that the G svolds'
paynment of their nortgage balance on March 19, 1996, was not a

proper redenption of the property.
[T,

129 We next consider whether the |anguage of Ws.
Stat. 8§ 846.17 pertinent to this dispute is nmandatory or
directory. This is an issue of statutory interpretation which

this court reviews de novo. See Cross v. Soderbeck, 94 Ws. 2d

331, 340, 288 N.W2d 779 (1980).
130 The objective in interpreting statutory |anguage is to
identify and give effect to the intent of the l|legislature. See

St ockbridge School Dist. v. Dep't of Pub. Instruction Sch. Dist.

Boundary Appeal Bd., 202 Ws. 2d 214, 219, 550 N.W2d 96 (1996).

In an attenpt to construe the legislature's intent, we first
consider the plain |anguage of the statute. See id. at 220

(quoting Jungbluth v. Honmetown, Inc., 201 Ws. 2d 320, 327, 548

N.W2d 519 (1996)). |If the neaning of the statutory |anguage is

1 W note that it is for the Bankruptcy court, not this
court, to inpose sanctions where there has been apparent abuse of
t he Bankruptcy Code.

15
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clear, we will not |ook outside the |anguage of the statute to

ascertain legislative intent. See Ball v. Dist. No. 4 Area Board

of Vocational Technical, and Adult Educ., 117 Ws. 2d 529, 537-

38, 345 N.W2d 389 (1984).
131 The provisions of Ws. Stat. 8§ 846.17 relevant to this

di spute state:

Upon any such sale being nade the sheriff . . . shal
make and execute to the purchaser . . . a deed of the
premses sold . . .; and the purchaser . . . shall be

let into the possession of the premses so sold on
production of such deed or a duly certified copy
thereof, and the court may, if necessary, issue a wit

of assistance to deliver such possession. Such deed
shall be . . . held by the clerk wuntil the
confirmation of t he sale . . ., and upon t he

confirmation thereof the clerk of the court shal

t hereupon pay to the parties entitled thereto, or to
their attorneys, the proceeds of the sale, and shall
del i ver to the purchaser . . . such deed upon
conpliance by such purchaser with the terns of such
sal e, and the paynent of any balance of the sale price
to be paid. In the event of the failure of such
purchaser to pay any part of the purchase price
remaining to be paid wthin 10 days after the
confirmation of such sale, the amount so deposited
shall be forfeited and paid to the parties who woul d be
entitled to the proceeds of such sale as ordered by the
court, and a resale shall be had of sai d
prem ses

(enphasi s added).

132 The general rule in interpreting statutory |anguage is
that "the word '"shall' is presuned nandatory when it appears in a

statute." Karow v. M| waukee Co. Cvil Serv. Commn, 82 Ws. 2d

565, 570, 263 N.W2d 214 (1978) (citing Scanlon v. Menasha, 16

Ws. 2d 437, 443, 114 N.W2d 791 (1962)). Further support is
given to a mandatory interpretation of "shall"™ when the
| egi sl ature uses the words "shall" and "may" in a particular
statutory section, indicating the legislature was aware of the

di stinct neanings of the words. See Karow, 82 Ws. 2d at 571
16
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133 The |anguage of Ws. St at. § 846.17, requiring

forfeiture and resale of the foreclosed property, is preceded by

the word "shall,"” evincing the legislature's intent that the
| anguage is mandatory. Furthernore, the legislature used the
word "may" as well as "shall" in Ws. Stat. § 846.17.%

Therefore, we "can infer that the |egislature was aware of the
different denotations and intended the words to have their
preci se neanings." 1d. Hence, the plain |anguage of Ws. Stat.
8 846.17 indicates the legislature intended forfeiture and resale
to be mandatory if the purchaser does not conply with the ten-day

payment requiremnent. ?

1 There are al so nunerous other sections within Ws. Stat.
ch. 846 wherein the legislature specifically used both "my" and
"shal | . " See, e.g., Ws. Stats. 88 846.02, 846.04, 846.07,
846. 08, 846.09, 846.10, 846.101, 846.102, 846.103, 846.12,
846. 13, 846. 14, 846.15, 846.16, 846. 162.

2 The G svolds urge us to undertake the analysis of Karow

v. MIlwaukee Co. Civil Serv. Commin, 82 Ws. 2d 565, 263 N W2d
214 (1978) to support their contention that the statutory
| anguage is mandatory. In Karow, we set forth factors to
consi der when determining if a statutory provision is nmandatory
or directory, despite the legislature's use of the word "shall."
The application of Karow is limted to cases where the disputed
statutory |l anguage sets a tinme limtation for the taking of sone
action. See F.T. v. State, 150 Ws. 2d 216, 222-23, 441 N W2d
322 (Ct. App. 1989). In each of the cases where a Wsconsin
court has applied Karow, "shall" was used to directly reference a
statutory time limtation. See, e.g., State v. RRE , 162
Ws. 2d 698, 707, 470 N.W2d 283 (1991); Eby v. Kozarek, 153
Ws. 2d 75, 79, 450 N.W2d 249 (1990). In the present case,
there is no dispute that the statutory |anguage requiring a
purchaser to submt paynent within ten days of confirmation is
mandatory. The dispute concerns whether the circuit court is
bound by the |anguage requiring forfeiture of the deposit and
resale of the property. The purchasers' failure to conply with

the time limtation triggers forfeiture and resale, yet the
actual inposition of forfeiture and resale, which is the | anguage
preceded by "shall,” is not set forth in relation to any tine

limtation. Therefore, we decline to apply Karow.

17
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134 W are not precluded from determining that the
pertinent |anguage of Ws. Stat. 8§ 846.17 is directory if we find
such "construction is demanded by the statute in order to carry

out the clear intent of the legislature.” Cty of Wauwatosa v.

M| waukee Co., 22 Ws. 2d 184, 191, 125 N W2d 386 (1963).

However, the parties do not offer, and our research has not
revealed, any legislative history Ilending support to the
contention that the legislature intended its conmand to the court
to be directory.

135 We therefore conclude that the plain |anguage of Ws.
Stat. 8 846.17 is mandatory insofar as it requires the court to
order forfeiture of the deposit and resale of the premses if the
purchaser does not submt the balance of the purchase price

within ten days of the confirmation of the sale.

| V.

136 We next address whether the circuit court has the
equitable authority to excuse a purchaser's non-conpliance wth
t he t en- day paymnment requirenent, not wi t hst andi ng our
determ nation that the | anguage of Ws. Stat. 8§ 846.17, requiring
forfeiture and resale, is mandatory. The issue of whether
judicial authority exists is a question of law and therefore one

which this court review de novo. See Brier v. E.C., 130 Ws. 2d

376, 381, 387 N.W2d 72 (1986).
137 Forecl osure proceedings are equitable in nature, and
the circuit court has the equitable authority to exercise

di scretion throughout the proceedings. See Famly Sav. & Loan

Ass' n v. Barkwood Landscaping Co., Inc., 93 Ws. 2d 190, 202, 286

N.W2d 581 (1980). This discretion extends even after
18
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confirmation of sale, if necessary to provide "'that no injustice
shall be done to any of the parties."” |1d. (quoting Strong v.

Catton, 1 Ws. 408, 424 (1853)). A circuit court has the

"authority to grant equitable relief, even in the absence of a

statutory right." Breier, 130 Ws. 2d at 388-89. Mor eover, a

circuit court's equitable authority may not be limted absent a

"clear and valid" legislative conmmand. State v. Excel Managenent

Servs., 111 Ws. 2d 479, 490, 331 N.W2d 312 (1983).

138 This equitable authority is not unfettered, however.
Thus, a «court's exercise of equitable authority 1is only
appropriate when a legally protected right has been invaded. See

Breier, 130 Ws. 2d at 389. Additionally, a court may not

exercise its equitable authority if such exercise would ignore a

statutory mandate. See First Federated Sav. Bank v. MDonah, 143

Ws. 2d 429, 434, 422 N.W2d 113 (Ct. App. 1988).

139 We have already determ ned that the |anguage of Ws.
Stat. 8§ 846.17, requiring forfeiture of a purchaser's deposit and
resale of the property if the purchaser does not conply with the
ten-day paynent period, is nandatory. Therefore, the circuit
court has no equitable authority to grant relief to a purchaser
who fails to conply with the ten-day paynent period set forth in
Ws. Stat. § 846.17. See id.

V.

1740 We now consi der whether Cudd and C ayconb conplied with
the statutory mandates of Ws. Stat. 8§ 846.17. The application
of a statute to a particular set of facts is a question of |aw

and one which this court review de novo. See Kania v. Airborne

Freight Corp., 99 Ws. 2d 746, 758, 300 N.W2d 63 (1981).
19
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41 W conclude that Cudd and C ayconb did conply with the
requi renents of Ws. Stat. § 846.17. This decision is prem sed
on our determnation that Ws. Stat. §8 846.165 contenpl ates
notice to the purchaser at a foreclosure sale of when the sale is
confirmed, thereby notifying the purchaser that the nortgagor's
redenption period has ended and apprising the purchaser of when
the ten-day time period for paynment will expire. Because Cudd
and C ayconb did not receive proper notice of when the GVAC s
redenption period ended and when the ten-day period for paynent
expired until June 5, 1996, there was no binding, effective
confirmation of sale until that date. After the confirmation on
June 5, 1996, Cudd and C ayconb conplied with the requirenents of
Ws. Stat. § 846.17 by submtting the balance of the purchase
price wwthin the ten-day tine period all owed.

142 Wsconsin Statutes ch. 846 governs the procedures to be
followed in a real estate foreclosure proceeding. The | anguage
of ch. 846 convinces us that the legislature contenplated notice
to purchasers of actions that may affect their rights and
obligations with respect to confirmation of a foreclosure sale.
Specifically, Ws. Stat. § 846.165 states that before a

foreclosure sale may be confirned, all parties appearing in the

3 Ws. Stat. § 846.165 states, in relevant part:

Application for confirmation of sale and for deficiency

j udgnent . (1) No sale on a judgnent of nortgage foreclosure
shall be confirmed unless 5 days' notice has been given to all
parties that have appeared in the action. . . . the notice shal

state, in addition to other matters required by law, the anount
of the judgnent, the anopunt realized upon the sale, the anount
for which personal judgnment will be sought against the severa
parties namng them and the tinme and place of hearing.

20
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action nmust be given at |least five days notice of when the notion
for confirmation of sale will be heard.

143 Although the purchaser is not necessarily a party
appearing in the foreclosure action for purposes of the judgnent
and sale, "[t]he purchaser at the sale is a party interested in

the proceedings to confirm the sale.” Shuput v. Lauer, 109

Ws. 2d 164, 171, 325 N W2d 321 (1982). The purchaser is a
"quasi-party in the action confirmng the foreclosure sale and
may appeal court orders affecting his or her rights wth respect

to the confirmation." Gune v. Chickering, 19 Ws. 2d 625, 632,

121 N.W2d 279 (1963). Accordingly, the purchaser is entitled to
notice of the confirmation hearing. See John S. Goodl and,

Mortgage and Land Contract Foreclosures in Wsconsin 8 9.02

(1989). The effect of providing notice to the purchaser is, in
part, to inform the purchaser of the confirmation and thereby
inform the purchaser of the expiration of the nortgagor's
redenption rights and the dates enconpassed in the purchaser's
t en-day paynent peri od.

144 Cenerally, when a hearing is held to confirm a
foreclosure sale, confirmation of the sale is not stayed by
stipulation or otherw se. Rat her, the confirmation becones
effective imedi ately, and the order is entered at or follow ng
the hearing. |In the standard scenario the purchaser has received
notice of the confirmation hearing; the purchaser has been given
an opportunity to be present at the hearing; the purchaser is
aware that the sale is confirmed at or soon after the hearing;
the purchaser is aware that the redenption period is over, and
t he bal ance of the purchase price nust be submtted to the clerk

of courts within ten days.
21
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45 In the present case, Cudd and dayconb were not
af forded the notice contenplated under Ws. Stat. 8§ 846.165. At
the confirmation hearing on Decenber 27, 1995 GVAC and the
G svol ds agreed, and the court approved, staying confirmation of
the sale until January 15, 1996. Cudd and C ayconb apparently
received notice of the confirmation hearing and, accordingly,
Cudd was present at the hearing. Cudd and dayconb were
therefore apprised of the terns of the original in-court
stipulation and court order, defining the date of confirmation of
the sale, the expiration of the G svolds' redenption rights, and
Cudd and C ayconb's right to purchase the property.

46 Cudd and C ayconb received no notice of the events
whi ch occurred after the confirmation hearing that affected their
rights to the foreclosed property. Confirmation of the order was
stayed an additional two days in accord wth an anended
stipulation entered into between GVAC and @ svold. Cudd and
Cl ayconb were not parties to this second stipulation, and there
is no evidence in the record that Cudd and C ayconb were notified
of the stipulation or anended order. The stipulation and anended
order did affect their rights to purchase the property because
all ternms and conditions of the original order were extended an
additional two days. Consequently, because the stipulation
provi ded the G svol ds an extended period for redenption, Cudd and
Cl ayconb's right to purchase the property was del ayed. M chael
Gsvold' s act of filing a Chapter 13 bankruptcy petition also
affected Cudd and dayconb's right to purchase the property
because the bankruptcy filing extended the G svolds' redenption

peri od. See 11 U S C 8§ 108, 362. Accordingly, Cudd and
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Clayconb were entitled to notice of these events insofar as they
affected their right to conplete the purchase of the property.

147 GVAC s notion to bring the matter before the circuit
court for a determnation of rights was the appropriate action to
take as it provided notice to all parties appearing in the action
of the events affecting their respective property interests.
Furthernore, as nortgagee, GVAC was the appropriate party to
bring such notion before the circuit court. Although all parties
were affected by the confusing set of circunstances presented in
this case, GVAC is the party initiating the foreclosure
proceedi ng and arguably would have the greatest interest in a
resolution of the proceedings so that the property debt could be
satisfied, either by the nortgagor or the purchasers.

148 In response to GVAC s notion, the circuit court held
heari ngs on May 3, 1996, and June 5, 1996. The hearings provided
all parties, including Cudd and C ayconb, notice of the events
surroundi ng the confirmation. Because Cudd and C ayconb did not
receive the proper notice until that tinme, as is contenplated by
Ws. Stat. 8 846.165, there was no valid confirmation of sale
until the June 5, 1996, hearing.

149 In its June 5, 1996, order, the circuit court approved
and confirnmed the foreclosure sale. The circuit court ordered

that Cudd and O ayconb would have ten days from that date to

4 We recognize that, generally, a nortgagor may redeem the
property until a foreclosure sale is confirned. See Cerhardt v.
Ellis, 134 Ws. 191, 196 (1908). In the present case, our
determ nation that the sale was not confirmed until June 5, 1996
does not extend the G svolds' redenption period. The G svol ds
redenption period was defined pursuant to the terns of binding
stipulations voluntarily entered into and incorporated into the
circuit court's orders. See Ws. Stat. § 807.05.
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submt the balance of the purchase price to conplete the sale.

In the event Cudd and C ayconb did not so conply, the court order
indicated that their deposit would be forfeited and an action to
initiate a new sale would commence. Cudd and C ayconb submtted
the paynment to the clerk of courts within ten days of the
confirmati on and, t heref ore, conplied wth the statutory

provi sions of Ws. Stat. § 846.17.

VI .

150 Because we determne that Cudd and C ayconb conpleted
their purchase of the forecl osed property in conpliance with Ws.
Stat. 8§ 846.17, it is not necessary that we reach the issue

whet her Cudd and Cl ayconb forfeited their deposit.

VII.

51 In sum we conclude that the respondents failed to
successfully redeemtheir property. W further conclude that the
| anguage of Ws. Stat. 8§ 846.17 is mandatory insofar as it
directs forfeiture of a purchaser's deposit and resale of the
property in a foreclosure proceeding, if the purchaser does not
submt the bal ance of the purchase price within ten days of the
confirmation of the sale. Therefore, the circuit court has no
equitable authority to waive a purchaser's non-conpliance wth
the ten-day paynent period set forth in Ws. Stat. 8§ 846.17. W
al so conclude that Cudd and C ayconb have a right to notice of
when the sale is confirnmed, when the G svolds' redenption period
ends, and when their ten-day paynent period expires, as
contenplated by Ws. Stat. 8§ 846.165. Finally, we conclude that

Cudd and dayconb conplied with the directives of Ws. Stat.
24
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8 846.17 by submtting the balance of the purchase price within
ten days of the effective date of confirmation of the sale, which

was June 5, 1996.
By the Court.—JFhe decision of the court of appeals is

rever sed.
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